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PETITION FOR J,BAVB TO AMBND

1. On September 1, 1992, Liberty University, Inc.

("Liberty"), filed a Petition for Leave to Amend. The Mass Media

Bureau submits the following comments.

2. Liberty's application for a new noncommercial PM station

on Channel 210A at Lynchburg, Virginia, is mutually exclusive

with the application of Vision Communications, Inc. ("Vision"),

for modification of noncommercial station WRXT (PM), on Channel

212C2 at Roanoke, Virginia. In its amendment, Liberty has

provided the residential addresses of the members of its

governing board as called for in paragraph 4 of the Hearing

Designation Order, 7 FCC Rcd 4928 (1992). Liberty also seeks to

amend its application in order to remove the mutual exclusivity

with Vision's application.
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3. Liberty proposes to change its channel of operation to

215A. Liberty acknowledges that such a channel change would

constitute a major change pursuant to Section 73.3573 (a) (1) of

the Commission's Rules if made prior to designation. However, it

states that Section 73.3522(b) (2) of the Commission's Rules

applies to amendments made after designation for hearing.

Liberty contends that it has met the good cause criteria of

Section 73.3522(b) (2).

4. Finally, Liberty requests a waiver of Section 73.509 of

the Commission's Rules because its amendment would cause a

prohibited overlap between its 100 dBu contour and Vision's 60

dBu contour in a .36 square kilometer area. Liberty asserts that

this overlap area is less than 0.008 percent of the total

coverage area of WRXT(FM). Moreover, Liberty states that there

is no population residing within the overlap area. Liberty

states that a waiver of Section 73.509 in this instance would be

consistent with Commission precedent set forth in Educational

Information COkPoration, 6 FCC Rcd 2207 (1991).

5. For the reasons stated in the Petition for Leave to

Amend, the Bureau believes that Liberty has shown good cause for

acceptance of its amendment. The "major change" rules do not

apply to post-designation amendments. California Broadcasting

COkPoration, 90 FCC 2d 800, 808 (1982). Moreover, good cause is

generally found when a proposed amendment will eliminate the need
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for a hearing. Las Americas Communications. Inc., 5 FCC Rcd 1634

(1990) . Amendments to change frequency, such as the instant

amendment, have been allowed in other proceedings in order to

eliminate mutual exclusivity. ~ Memorandum Opinion and Order,

FCC 89M-2039, released August 7, 1989; Memorandum Opinion and

Order, FCC 91M-1428, released April 24, 1991; and Memorandum

Opinion and Order, FCC 91M-1861, released June 12, 1991 (copies

attached) .

6. The Bureau's engineering staff has analyzed the

proffered amendment and has concluded that the amendment conforms

with the Commission's technical standards except for Section

73.509 of the Commission's Rules. However, Liberty indicates in

its Petition that Vision will soon be filing an amendment in

which Vision will also be requesting a waiver of Section 73.509

and agree to accept interference from Liberty. In the Bureau's

view, comments on Liberty's waiver request should await the

filing of Vision's amendment so that a more complete analysis

may be made.
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7. In view of the foregoing, the Bureau reserves the right

to comment on Liberty's waiver request until such time as Vision

has filed its proposed amendment.

Respectfully submitted,
Roy J. Stewart
Chief, Mass Media Bureau

tM2~
Charles E. Dziedzic
Chief, Hearing Branch

A·1!tI~~Miller
Attorney
Mass Media Bureau

Federal Communications Commission
2025 M Street, N.W.
Suite 7212
Washington, D.C. 20554

September 11, 1992

4



I

or 0 •

BEFORE THE
P&D£AAL COHMUNICATIONS CC»4HlSS10N

WuhinSton, D.C. 2055- .

In re Appllcat10ns of

CABP.INLCOt..L£C£
R~dnor Township, Pennsylvania

VILLANOVA UNIVERSITY IN THE
STATE OF PENNSYLVANIA
Villanova, Pennsylvania

lUX-MONT EDUCATIOHAL RADIO ASSOCIATION
S~11ersvl11e, Pennsylvania

TRUSTEES OF THE UNIVERSITY OF PENNSYLVANIA
Philadelph1a, Pennsylvania

For a Construction Permit tor a
Non-Commercial Educational PM station

)
)
)
)
)
)
)
}
)
)
)
)
)
)
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)

FCC 89H-2039

MM Docket No. 89..309 011236

Fl1e No. BP£D-860725HH

File No. BPED-870'02KA

File No. BPEO-e7051~MN

r11e No. BPED..87051S0E

KE~ORANDUH OPINION AND O~D£n

]s3ued: AUlust 3, 1989; f.eleased: AUlu~t 7, 1989

1. Undtr consideration are the follow1nl: PetJUon for Leav. to Amend,
tUed July 10, 1989. by Cabrlnl CoU,ge (tfCabrinl"); Petit10n for L.ave to Mend,
tUed July 10,.0,'989. by V1llanova Vnivtts1ty 1n the Stat.e or Pennsylvania
(c·VUlanov."); Petition tor Leave to Amend, filed July 10, 1,89, by lux-Kont
Educational Rad10 AssociaUon ("8ux-Mont"); Joint Hotion tor Approyal or
Acr"I1.nt, rUed JUly 10, 1989, by Ca~rlni, Villanova, Bur-Mont and the Trustee.
ot the University of Pennsylv,nla ("Penn"); Petition fbI' Leave to Amend,
riled July 2~, 1989, by Villanova; PetIt10n for Leave to Amend. rued July is,
1989, by Bux-Mont; Petitlon tot' Leave to Amend and Amendment to Appl1oatloa,
rUed July 25, 1989, by Pennj and Coeente on Joint Mottotl tor Approval or
Aireelllent., tUed July 28, 19«59, by HIU Media Bureau.

2. The Joint agreement propo., that the applloatiOIl3 of CAbr1n1.
V1llanova and Bux~Hont each be aranted, subject to the accept&nce ot an
amendment. to eaoh applicant'. er..in.erine propoaal. An enlineerina amendllent to
eech ot these application.. Wal rUed sImultaneously wIth the tUlnt or the joint
asre.ment. In addition, the joint agreement contemplates a &rant ot Penn"
pendins application wah the result that the coveras, area or Penn's ex1.ttlna
Itat1on, WXPN, w1ll expand.

3. The enalneer1ns acendment, of Cabrlnl, VUlanovl and Bux-Hont
propoa. a ohan.e 1n frequency. e.brlni and VWanova propo•• identical
technIcal facilities, Cabrinl and VIllanova, which propose. shared-time
ope,.a tIon, seek to amend their applications to propose operation on Channel 206A,
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rllth~r than Channel 203A. Bux-Mont seeks to amend 1ts application to propose
operation on Channel 20S~, rather tt~n Channel 20~A. The applicant. contend
that a grant of these atIlendrnents wUl prov.ide an aggregate of 2,259,284 people
resIding In an area or Sf 188 sQuare kilometers with the opportunity to receive
ne w non-comrnero1al F'M service.

•• The ens1neer lnS amendment. will result 1n 80me contour overlap UlOng
the applicants. The applicants, therefore, request a wdver or Section 13.509
or the Commlulon'a Rule. wh1ch prohibits woh ovedap. The.applioants note
that the interrerenoe w1l1 not re3Ult 1n the 10. of' any pr~nt" servioe to &ny
lbtener. The f.ppl1cants al,o note that the Penn proposal lnvolvu I. relocation
or WXPN', transmitter and. sharin. with Station WPVl(TV). PhUadelphiA, ot a
d1plexed antenna. This co-looation .nd dlplex1n&. they contend. wUl ella1nat.e
the 1nterference between WXPN and WPVUTV), thereby provld1.n,·ad~lt1onalMrvloe
to the publ1o.

5. The Hass Media Burea.u supports aooeptance or the applicants'
amendments and approval or the joint. agreement and has offered the CoUow!n&
comments. Here, the benefit of author1zin& new and improved service outwe1lr..s
th. llm1ted lnterrerenoe whioh w111 re.ult. S1cn1f1cantly, none of the
proposals w111 result 1n interference to e non-party to this proceeding, and.
each of the parties to t.ha p,.oceed1na hAS asreed to accept interference as a
condition of receIving a grint. Horeover. a! noted by the applioants, no one
ourrently receiving service will lose service as a result of acoeptance ot the
applioants' amendments.

-- 6. Addit1onally, it 13 noted that tl'lt partie. have oomplled with
Sect ton 13.3525 or the Comm1ss1on', Rulea. The documents $Ubrnitted lnclude
declarations from each of the parties use..tlng that their re5peotive
applications were not fUed fer the pur-pose of reaching or carrylns out the
Joint settlement acreement. Approval or the aareeDient 1J In the publlo
intereat because it will .11m1nate tbe need fOr a hearina thereby conaervlnc the
resources of the non-commeroial applicants and the Comma,1on and further wUl
exped~te additional aervlce to the public 1n the Phlladelphia area.

7. In l1&ht of the forego1na, the en&1neerlni amendmene. wW be
accept.ed and a waiver or section 73.509 will be Iranted. The joint acreement
will be approved. . .

8. On July 24, 1989 and July 25, 1989, V~nova, Bux-Hont and Penn
filed pet1 tion. ror leave to Inlend their applications to provide information
called for by the Hear!". Destgnation Order (''Hoo''). The Mass Media Bureau hu
reviewed these amendments and 'arees with tne applicants that they have met the
HDO·s reqUirements. .

Accordingly t IT IS ORDERED that the Petitions tor Leave to Amend, rued
July le, 1989, by Cabrinl, Villanova and Bux.Mont ARE GRANT"ED, and the
amendments ARE ACCEPTED.

IT IS FURTHER ORDERED that a waiver ot Seation 73.509 ot the Com1.UiOlU
Rules !S GRANTED.
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1T IS FURTHER ORDER£D that the Pfltltion tor Leave to Amend, rUed July
24, 1989, by Villanova. the Pet1t1on tor Leave to Amend. rUed July 25, 1989. by
Bux-Mont and the Petition for Leave to Amend and Amendment to Appllcat1on, rued
JUly 25, 1989. by Penn ARE CRANTED, and the.amendments ARt ACCEPTED.

IT IS FURTH·ER ORDERED t.hat the Joint Hot1Gn for Approval or Acreeaent.
flIed July 10. 1989. by Cabrinl, Villanova, Bux-Hont .nd Penn IS GRANTED and the
Joint agreement IS APPROVED, the application or the Trustees or the Unlveratty
ot Pennaylvan.1a IS OF;ANTED, the appl1catioM or Cabr1ni CoUest, Vlllanova
University in the State or Pennsylvanla and DUX-Mont Eduoational Radlo
Association, as amended, ARE GRANTED and this prooeeding IS TERMINATED.



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

FCC 91M-1428

In re Applications of

EVANGEL MINISTRIES, INC.
Milladore, Wisconsin

For Construction Permit for a
Non-Commercial Educational
FM Station

LAKESHORE COMMUNICATIONS, INC.
Channel 203
Green Bay, Wisconsin

File No. BPED-890224MA

..

File No. BPED-880303MB

MM DOCKET "NO. 90-606

·F He No. BPED-880406MK

CATHOLIC DIOCESE OF GREEN BAY
WISCONSIN
Channel 201C
Green Bay, Wisconsin

)
)
}
)
}
)
}
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}
}
)
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)
}.

For Modification of Facilities of .~. )
Station WGNV(FM} . ._"). "
Channel 203C1 ) ~,

Milladore, Wisconsin }

~ HEHORmGDUM OPINION AND· ORDER

Issued: April 22, 1991 Released: April 24, 1991

1. Evangel_Ministries, Inc. (Evangel), Lakeshore Communications, Inc.
(Lakeshore), and Catholic Diocese of Green Bay (Catholic) have submitted a
settlement package for ruling. It consists of (1) a Joint Request for.
Approval of Settlement Agreement filed April 3, 1991; (2) a Supplement to that
Request filed by Catholic on April 16·, 1991; (3) a Petition! for Leave to Amend
that Lakeshore filed on April 4, 1991; and (4) a Supplement to Petition For
Leave to Amend that Lakeshore filed on April 16, 1991.

2. The Mass Media Bureau filed " ••• Consolidated Comments on Joint
Request for Approval 'of Settlement Agreement and Petition For Leave to Amend"
on April 1-7, 1991.

Lakeshore's Petition For Leave to Amend

3. The Trial Judge must rule on Lakeshore's April 4, 1991 amendment
request first. That request is a condition precedent to considering the April
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3. 1991 joint request since the Lakeshore application submitted under the
Settlement Agreement is the Lakeshore application as amended.

4. Lakeshore proffers an engineering amendment that will remove the
mutual exclusivity among the three applications, and permit all three to be
granted.

5. Lakeshore proposes to:

(a) Change frequency from Channel 203 (88.5 MHz)
to Channel 211 (90.1 MHz);

(b) Increase the" station's effective radiated
power from 3 Kw to 6 Kw;

(c) Relocate the transnitting antenna;

(d) Decrease the height of the Antenna Radiation
Center above average terrain (HAAT) and mean
sea level (MSL);

(e) Increase the height of the Antenna Radiation
Center above ground level (AGL); and

(f) Decrease the eleyation on the top of the
antenna supporting structure (including
antenna, all other appurtenance and lighting)
above ground level (AGL) and mean sea level
(MSL) •

."

6. The Mass Media Bureau says Lake$ore's engineering proffer complies
with the Commission's technical rules; that good cause has been demonstrated
for amending; and" ••• that the Presiding Judge has jurisdictionto grant
Lakeshore's request to amend from Channel 203 to 211" and the grant the
amended application. 1 " :

1 . Thus the Bureau takes the position tht 47 CFR 73.3522(c) doesn't apply
to this postdesignation amendment. That subsection provides:

"Notwithstanding the provisions of paragraph
(b) of this section, and subject to compliance
with the provisions of §73.3525, a petition
for leave to amend may be granted, provided
it is requested that the application as
amended may be removed from the hearing
docket and returned to the processing line.
See §73.3571."
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Ruling on The Amendment

7. Lakeshore's petition for Leave to amend will be granted and the
engineering amendment will be accepted. Accepting the· amendment will permit a
universal settlement of this proceeding. So good cause is shown.

8. The only real question is whether after permitting Lakeshore to
change frequencies from Channel 203 to Channel 211 the Trial Judge has
jurisdiction over a "Channel 211 application. ,,2

9. The Mass Media Bureau says the Trial Judge does have jurisdiction
over Lakeshore's application as amended since. the COIIID1ssion's rule do not
prohibit him from exerc.ising such jurisdiction and" ••• in two comparable
hearing proceedings, the respective presiding judges have approved channel
changes ••. "

10. The Bureau's position will be credited. So Lakeshore's Petition
For Leave to Amend will not only be granted, the Trial Judge will assume
jurisdiction over the Lakeshore application as amended; Le., the application
for Channel 211 (90.1 MHz).

The Join t Request For Approval of settlement Agreement

11. Evangel, Lakeshore and Ca thol1c have settled their differences.
Evangel's and Catholic's applications are not mutually exclusive. Lakeshore's
applica tion (prior to amendment) for Channel 201C in Green Bay, Wisconsin was
mutually exclusive with both Evangel's and catholic's applications. But by
amending to Channel 211 (90.1 MHz), Lakeshore has removed· -that -mutual'
exclusivity and all three applications can be granted.

Ruling

12. The Join t Request will be granted, and the accompanying settlement
Agreement will be approved. The parties have submitted the appropriate
documents. see Oak television of Everett, Inc. 53 RR 2d 995 (1983). None of
the three applicants filed their applications for an improper purPOSe.

13. Approval of the agreement will close out the case; speed up the
start up of the two new nonconunercial educational FM service that Statiop WGNV
provides Milladore, Wisconsin. The public interest is thus furthered.

2 The Hearing Designation Order (56 F.R. 4291 pUbltmed February 24, 1991)
only gave the Trial JUdge Jurisdiction over Channels 203, and 201C.
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SO, the Petition For Leave to Amend that Lakeshore Communications, Inc.
filed on April 4, 1991 IS GRANTED and the accompanying amendment to BPED­
880406MK IS ACCEPTED;

The Joint Request For Approval Of Settlement that Evangel Ministries,
Inc., Lakeshore Communications, Inc., and Catholic Diocese of Green Bay filed
on April 3, 1991, IS GRANTED; and the accompanying Settlement Agreement IS
APPROVED;

Lakeshore Communications, Inc. 's application (BPED-880406MK) as amended
IS GRANTED;

Catholic Diocese of Green Bay, Wi.C)cons~ls application (BPED-890303HB)
IS GRANTED;

Evangel Hinistries, Inc. 's application (BPED 890224MA) IS GRANTED; and

This proceeding IS TERMINATED.

FEDERAL COMMUNICATIONS COMMISSION

. ~\\~\b~'\\h
Walter C. M~r'"

Administrative Law Judge

.;



Bef9re the
FEDERAL COMMUNICATIONS COtMISSION

Washington, D.C. 2055~

FCC 91M-1861
4850

In re Applications of

THE CEDARVILLE COLLEGE

OHIO UNIVERSITY

For Construction Permit
for a New Noncommercial
FM Station on Channel 220A
in Chillicothe, Ohio

)
)
},
}
)
)
)
)
)
)

HH DOCKET NO. 90-65~

File No. BPEO-881214MN

File No. BPED-890922MA

MEMORANDUM OPINION AND ORDER

Issued: June 10, 1991 Released: June 12, 1991

1. Under consideration are the following related pleadings: "Joint
Petition for Approval of Settlement Agreement" filed April 17, 1991, by The
Cedarville College (Cedarville) and Ohio University (University); "Statement
for the Record" filed April 30, 1991, by Cedarville and University; "Petition
for Leave to Amend" filed May 14, 1991, by Cedarville; "Supplement to Joint
Petition for Approval of Settlement Agreement" filed May 14, 1991; and "Mass
Media Bureau's Comments on Joint Petition for Approval of Settlement Agreement
and Petition for Leave to Amend" filed by the Bureau on May 23, 1991.

2. Cedarville and University'have entered into an agreement to
resolve this proceeding in a manner whereby both applications can be granted.'
Specifically, in its petition for leave to~nd, Cedarville seeks to amend its
application to specify FM Channel 211 and to relocate its antenna site. Such
amendment, if accepted, will resolve the mutual exclusiVity presently existing
between the Cedarville and University applications. In this connection,
Cedarville presently serves the Chillicothe area with an FM translator on
Channel 219, which can no longer operate once service commences on Channel
220. Thus, a grant to Cedarville of its amended application for Channel 211
will permit Cedarville to {1} maintain continuity of its service in the area,
and (2) improve and expand its listening audience by reason of service from a
fUll-power station. The amendment proffered·by Cedarville has been reviewed
by the Mass Media Bureau and has been found to be in compliance with the
Commission's technical rules. Moreover, because the amendment is a post­
designation amendment, the Commission's major change rules do not apply. '
California Broadcasting Corporation, 90 FCC 2d 800, 808 (1982). Under the
circumstances of this proceeding, Cedarville has shown good cause for the
acceptance of its amendment, and such amendment will be accepted.
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3. The agreement between Cedarville and University, which has been
submitted for approval, provides for the payment to Cedarville by University
of $~,500. In addition, the agreement provides that the commencement of
operation of University's station will be coordinated with the commencement '.
of operation of Cedarville's station on Channel 211. In support of the
agreement, the applicants have complied with the rules governing agreements
of this nature. Specifically they have demonstrated that approval of the
agreement will serve the public interest, and that neither application was
filed for the purpose of reaching or carrying out a settlement agreement.
Thus, the agreement will be approved.

Accordingly, IT IS ORDERED that the "Petition for Leave to Amend"
filed by The Cedarville College on May 1~, 1991, IS GRANTED, and the amendment,
specifying Channel 211 and a relocation of the antenna site, IS ACCEPTED;

IT IS FURTHER ORDERED that the "Joint Petition for Approval of
Settlement Agreement" filed by The Cedarville College and Ohio University
on April 17, 1991, and supplemented on April 30, 1991, and May 14, 1991,
IS GRANTED; the agreement IS APPROVED; the application of The Cedarviile
College,.as amended (File No. BPED-88121~MN), IS GRANTED; the application of
Ohio University (File No. BPED-890922HA), IS GRANTED; and this proceeding
IS, TERMINATED. "

FEDERAL COMMUNICATIONS COMMISSION

Judge



CBRTIFICATB OF SBRVICB

Michelle C. Mebane, a secretary in the Hearing Branch, Mass

Media Bureau, certifies that she has on this 11th day of

September, 1992, sent by regular United States mail, U.S.

government frank, copies of the foregoing "Mass Media Bureau's

on Petition for Leave to Amend" to:

Vision Communications, Inc.
Worth M. Miller
2023 Westvan Drive, N.B.
Roanoke, Virginia 24012

Harry C. Martin, Bsq.
Reddy, Begley & Martin
1001 22nd Street, N.W.
Suite 350
Washington, D.C. 20037

~C.~
Michelle C. Mebane
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